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I. INTRODUCTION

Gender inequalities continue to pervade the Canadian labour market. The significant
difference between the earnings of full-time female and male workers, known as the
“wage gap”, is a global problem.  In Canada, the wage gap is measured at about 30%;
full-time female workers earn 70.8% of what their male counterparts earn.1 The wage
gap is a material manifestation of entrenched gendered inequalities in every sphere of
life: cultural, social, political and economic.2 That portion of the wage gap caused by
discrimination in wages3 has been addressed by two distinct anti-discrimination
concepts: equal pay and pay equity.  Women began their struggle for equality in the
workplace by arguing for “equal pay”, meaning the right to earn the same wages as male
employees doing the same job.  However, it quickly became apparent that the notion
of “equal pay” is limited in that it fails to capture the systemic wage discrimination
made possible by the occupational segregation of women.

The concept of “pay equity”, meaning equal pay for work of equal value, was fashioned
to address systemic wage disparities between men and women.  It pointed to the fact
that the more that paid work resembles unpaid work traditionally carried out in the
home, the more likely that it is performed by female workers4 and undervalued in the
labour market, regardless of the contribution to the employers’ profits or the health of
the economy.5 Pay equity is an attempt to recognize and value the skills involved in
female dominated jobs and address systemic gender-based wage discrimination.  

Despite clear evidence of the wage gap and the prevalence of systemic wage
discrimination, Saskatchewan does not have provincial pay equity legislation. The
analysis put forward in this paper will focus on the inequities experienced by
community based organizations in Saskatchewan. This sector provides a salient
example of the urgent need for provincial legislation to address pay inequity in
Saskatchewan particularly in light of contemporary changes to the provision of social
services associated with rise of the “New Economy”. The experiences of community
based organizations demonstrate that the current regime for addressing pay inequity in
Saskatchewan is inadequate. The institutional and legal framework available is
incapable of achieving pay equity in anything more than a token, piecemeal, ad hoc
fashion.  Pay equity is a fundamental human right and pro-active pay equity legislation
is essential to its achievement.6 As such, the Saskatchewan government must take its
obligations to promote substantive equality seriously and implement stand-alone,
proactive pay equity legislation, covering all workers in every economic sector. As a
latecomer to the Canadian pay equity statutory scene, Saskatchewan could benefit
from the lessons learned in other jurisdictions in the development of its own provincial
pay equity legislation. 
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II. PAY EQUITY IN CANADA

Gender-based occupational segregation is a defining characteristic of the Canadian
workforce.7 The gender concentration of jobs makes it possible to pay men and women
differently for work of the same value.8 To address the systemic undervaluation of
female dominated work, pay equity methodologies use gender neutral criteria9 to
compare the skills, effort, and responsibility involved in female and male dominated
jobs to determine whether wage disparities are justified.  The goal of pay equity is to
improve women’s wages and challenge the engrained assumption that women’s work is
less valuable than men’s.10

Pay equity represents a limited critique of the market in that it challenges the idea that
the market assigns value to paid work in a manner that is neutral and natural.  Rather,
its premise is that the economic and social valuation of work is a profoundly gendered
process.  As such, addressing the wage gap involves identifying the skill, effort, and
responsibilities involved in a particular task, and then assigning economic worth to
these tasks.11 What is identified as skill and therefore valued is a matter of definition
and power—definitions are negotiated in the context of unequal power relations
between employees and employers, as well as between men and women.12 Thus, pay
equity involves making visible many of the skills that are required in female dominated
occupations, but that are made invisible by traditional job evaluation standards based
on male dominated work.13

The implementation of pay equity legislation in Canada has not been uniform. Four
provinces, including Saskatchewan, do not have specific pay equity legislation.14

Beginning with Manitoba in 1985, proactive pay equity legislation was enacted in the
remaining six Canadian provinces. Proactive legislation in Manitoba, Nova Scotia,
Prince Edward Island, and New Brunswick is limited to the public sector, while
Ontario and Quebec’s legislation encompasses all economic sectors.15 In contrast to
these provinces, the federal government has continued to implement the complaint
based system created by the Canadian Human Rights Act16 in 1977 and the Equal Wage
Guidelines, 1986.17 Section 11 constitutes the pay equity provision of the Act:

11(1) It is a discriminatory practice for an employer to establish or maintain
differences in wages between male and female employees employed in the
same establishment who are performing work of equal value.

Widespread discontent with section 11 and the federal pay equity regime prompted the
Liberal government to create the Pay Equity Task Force with a broad mandate to
develop recommendations to improve the legislative framework.  In 2004, the Task
Force published a comprehensive report with over 100 recommendations oriented
around its ground-breaking proposal: new stand-alone, proactive pay equity legislation,
characterized as human rights legislation.18 The Task Force asserted that pay equity is
a fundamental human right that can only be respected if pay equity obligations are
positive.  In other words, the onus must be on employers to take the initiative to
eliminate compensation practices that are discriminatory.19 According to the Task
Force, the complaint based system suffered from numerous flaws, not least of which is
the fact that, in practice, it is only available to those with the resources and security
needed to challenge their employers.20
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Two notable themes emerge from the Task Force report.  First, the Task Force states
that pay equity legislation must be comprehensive, cover as many types of employment
relationships as possible, and allow for broad comparisons.21 This position results in a
set of recommendations designed to take into account the systemic nature of pay
inequity and the changing character of the economy and employment relationships.
Second, the Task Force recommends an expansion of the federal pay equity mandate to
address systemic wage discrimination against racialized people, Aboriginal people, and
people with disabilities.22 As a whole, the Task Force report represents a comprehensive
survey of best practices regarding technical and methodological issues, and prescribes a
complete institutional and legal program for pay equity at the federal level.23

The experience of pay equity in Canada over the last 20 years must be understood in
the context of the advancement of neo-liberalism and the emergence of the “New
Economy.”24 In terms of economic policy, this entails (inter alia) the dismantling of
the welfare state, privatization, economic restructuring, and supply-side macro-
economic measures.25 In terms of employment conditions, the result has been the
decline of the standard employment relationship and the predominance of flexible
forms of employment and contingent work.26 The decline of the welfare state means
that social needs are now met through the caring work27 performed by community-
based organizations (CBOs), which, ironically, are often funded primarily by the
state.28 Most importantly, this female dominated sector operates under chronically
precarious employment conditions, such as low wages, lack of job security,29 and
minimal benefits.  

The CBO sector has more often than not found itself outside the scope of traditional
pay equity legislation.  CBOs are often small, exclusively dedicated to caring work, and
without male dominated jobs available for comparison.30 In an effort to address this
problem, a 1993 amendment to the Ontario Pay Equity Act31 introduced the proxy
method of comparison.  This allowed women working in daycare centres, home care
agencies, small nursing homes, and women’s shelters to achieve pay equity by
comparing themselves to employees in larger workplaces that had already achieved pay
equity.32 Many of the recommendations put forth by the Pay Equity Task Force are
designed to remedy the effective exclusion of the CBO sector from federal pay equity
legislation.33 The systemic nature of pay inequity and the occupational segregation of
women in caring work, combined with state and market restructuring, necessitates a
pay equity regime that can remedy gender-based wage discrimination in the CBO
sector.  Recent events in Saskatchewan underscore the salience of this issue.

Gender-based occupational
segregation is a defining
characteristic of the
Canadian workforce.The
gender concentration of jobs
makes it possible to pay
men and women differently
for work of the same value.

3



III. PAY EQUITY IN SASKATCHEWAN

1. Saskatchewan Pay Equity Landscape

The Saskatchewan government has yet to enact provincial pay equity legislation in
spite of significant pressure from the labour sector and other community groups.  A
recent gender analysis of the Saskatchewan labour market reveals that, as a whole,
Saskatchewan women performing full-time paid work earn 84% of what full-time male
workers earn.34 This overall pay inequity is exacerbated for more vulnerable women.35

Women make up 64% of employees in the five lowest paid occupational groups.36

Women with only a grade 12 education earn 77% of what is earned by comparable
men, while non-unionized female workers earn 76% of the earnings of non-unionized
male workers.37

There are three regimes in Saskatchewan that address pay equity to a limited degree.
First, section 16 of the Saskatchewan Human Rights Code38 is interpreted to include
gender-based wage discrimination.39 This provision states:

16(1) No employer shall refuse to employ or continue to employ or
otherwise discriminate against any person or class of persons with respect to
employment, or any term of employment on the basis of a prohibited
ground.     

Second, section 17 of the Labour Standards Act40 mandates equal pay for “similar
work”.  Unfortunately, this phrasing amounts to something of an “equal pay” provision
and thus fails to capture the full concept of pay equity, namely equal pay for work of
equal value. Third, the provincial government initiated a policy framework in 1999 to
guide a pay equity analysis of the public sector, including health and Crown
corporations.41

The Saskatchewan government’s voluntary pay equity framework does not go far
enough. First, the framework is exclusive in that its implementation is limited to
certain government employees in the public sector.42 This is problematic because, as
discussed above, the non-unionized private sector and broader public sector workers
suffer from the greatest pay inequities.  Second, compliance with the policy is uncertain
in that it is voluntary and likely not enforceable in court.  The legal uncertainty of
voluntary government commitments to pay equity was made evident in Newfoundland
(Treasury Board) v. Newfoundland and Labrador Assn. of Public and Private Employees
(NAPE).43 Similar to the Saskatchewan government, the Newfoundland government
had opted to conduct a voluntary analysis of pay equity in the public sector under a
Pay Equity Agreement with the major public sector unions. However, when the
government realized what it would cost to pay female workers what they were owed, it
enacted the Public Sector Restraint Act44 thereby significantly altering and reducing its
pay equity obligations. Since the Supreme Court of Canada in NAPE found that the
Public Sector Restraint Act was constitutional, the Saskatchewan government could
likewise renege on its pay equity promises under similar circumstances and without
legal consequences.  
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The following analysis will focus on the legal and policy issues that arise from the
application of the Saskatchewan Human Rights Code to pay equity complaints.  A focus
on the Code is appropriate for two reasons. First, the Pay Equity Task Force
recommended characterizing pay equity as human rights legislation, and second, the
Code is currently the only legal mechanism for enforcing pay equity in all Saskatchewan
workplaces. The timely nature of this discussion is underscored by the fact that from
April 1, 2004, to March 31, 2005, the Saskatchewan Human Rights Commission
received 209 pay equity complaints.45 These (unprecedented) high numbers almost
doubled the number of complaints normally received by the Commission per year.46

The political and legal issues brought to the fore by this surge of pay equity activity will
be considered in the context of two specific complaints: the Community Based
Organizations complaints and the Elizabeth Fry complaint.  

2. The Community Based Organizations Complaint: An Overview

In March 2005, the Chief Commissioner of the Saskatchewan Human Rights
Commission dismissed a large number of pay equity complaints against the
Government of Saskatchewan, Minister of Social Services, known as the Community
Based Organizations (CBO) complaints.47 Of these complaints, 31 individuals, three
male and 28 female, appealed their dismissals to the Saskatchewan Human Rights
Tribunal.48 The complaints were almost identical in nature but were dealt with
individually, rather than as a class action.49 All of the Complainants were employed by
the Ministry of Social Services as group-home workers in several small Saskatchewan
towns, and were remunerated at approximately $11.11 per hour.50 The Complainants
argued for male dominated comparator groups who also performed work within the
Public Service Commission,51 and were remunerated between $17.76 and $20.72 per
hour.   

The Commission dismissed the CBO complaints without conducting an investigation
into their merit.52 According to the Chief Commissioner, because the Code offers no
scheme to evaluate positions that are not easily comparable, the Commission’s
jurisdiction should be limited to pay equity complaints with clear and obvious
comparator groups.53 In Canada Safeway, the Saskatchewan Court of Queen’s Bench
generally affirmed the Commission’s jurisdiction to investigate pay equity
complaints.54 Yet, the Chief Commissioner asserted that, unlike Canada Safeway, the
male and female dominated positions in the CBO complaints were not obviously and
clearly comparable.  She reasoned that if the legislature had intended the Commission’s
jurisdiction to extend to facially dissimilar jobs, it would have provided a framework
within the Code for performing the required complex comparisons, or it would have
enacted separate pay equity legislation.55

Using the reasonableness simpliciter standard of review, Karen Prisciak, Q.C., of the
Saskatchewan Human Rights Tribunal held that the Chief Commissioner’s dismissal of
the CBO complaint was not reasonable.56 She noted that the objective of section 16
of the Code is to prevent discrimination in the workplace, one manifestation of which
is paying women less than men for work of equal value.  Prisciak further pointed out
that the presumption that men and women’s jobs are not similar, and therefore merit
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differential pay, is inherent to discriminatory institutions and cultural assumptions.  As
such, it was not reasonable to assume that the positions involved in the complaint were
incomparable without conducting a thorough investigation.  In this regard Prisciak
stated:

The [Commission’s] assumption that the jobs were dissimilar was based
solely on the job titles without any investigation as to the accuracy of these
assumptions.  These assumptions support job stereotypes as opposed to any
functional difference between the jobs.57

Given its mandate to fulfil the objective of section 16 as well as the overall objectives
of the Code,58 Prisciak held that the Commission is required to fully investigate and
consider the merits of pay equity complaints.59 In other words, the Commission
cannot disregard a pay equity complaint simply because of its apparent complexity.  By
way of guidance to future decisions, Prisciak recommended that the Commission look
to section 11(2) of the Canadian Human Rights Act and the accompanying Equal Wage
Guidelines for assistance.60

3. Paradoxes: The Community Based Organizations Complaint 

The Community Based Organizations decision communicates clear and strong
support for the right to pay equity.  The Tribunal affirmed a liberal interpretation
of the Code and ensured that complex pay equity complaints in Saskatchewan can
seek legal recourse through section 16 of the Code.  However, the overall impact of
the decision reveals a paradoxical result.61 The following analysis demonstrates that
the delegation of jurisdiction over pay equity complaints to the Commission
overlooks important institutional constraints and perpetuates an unsatisfactory legal
framework.62 

Understanding the full impact of the Community Based Organizations decision requires
a legal and institutional analysis of the pay equity regime it proscribes.  There should
be serious doubt as to whether the Saskatchewan Human Rights Commission can
effectively investigate and litigate complex pay equity complaints using section 11 of
the Canadian Human Rights Act as a guideline. Virtually all stakeholders have
recognized the serious problems with section 11; indeed, its inadequacy was the central
impetus for the creation of the federal Pay Equity Task Force.  As Professor Bilson,
former Chair of the Pay Equity Task Force, states “[t]here can be few statutory
provisions that have resulted in litigation as protracted or as complicated as that over
the application of s. 11.”63

Even assuming a well-functioning pay equity regime, the task of analyzing and litigating
pay equity complaints is onerous and complex, and it is unworkable to assign the job to
the Commission without significant institutional and legislative changes.  The technical
complexities of assessing pay equity complaints create a heavy financial burden that is
exacerbated by the adversarial nature of the process. Yet, the Saskatchewan Human
Rights Commission’s budget is modest, and in the context of formidable budget cuts,
only recently has the Commission been able to reduce the average length of complaint
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processing and eliminate the backlog.64 On a number of occasions, the Commission
has affirmed its commitment to pay equity, yet long before the Community Based
Organizations decision, the Commission asserted that pay equity cannot be achieved
under the current regime. In its 1996 review of the Code, the Commission
recommended that comprehensive, proactive pay equity legislation be enacted in
Saskatchewan and administered by a separate, specialized pay equity commission.65

Thus, two points are clear: the complaint based system embodied in section 11 of the
Canadian Human Rights Act cannot provide meaningful guidance to the Saskatchewan
Human Rights Commission, and, in any case, the Commission has neither the
expertise nor the resources to effectively investigate and litigate complex pay equity
complaints. In the context of an unsatisfactory legislative framework and insufficient
institutional resources, the Community Based Organizations decision unintentionally
risks setting up the Commission for failure.66 Also of concern is the fact that a poorly
executed pay equity system risks foddering rhetorical attacks on pay equity policies.67 

Central to the Community Based Organizations decision is a liberal, living tree
approach to the interpretation of the Code.68 This is an indisputably important
element of the analysis of human rights law and pay inequity is unquestionably a
form of discrimination in employment as outlined in section 16 of the Code.
However, the Tribunal should have considered whether or not the legal and
institutional framework in the Code can support the demands created by the liberal
interpretation applied.  It is not prudent to use a liberal interpretation to read a
significant and complex human rights objective like pay equity into the Code when
the Code lacks the mechanisms necessary to facilitate the realization of this objective.
Doing so may trivialize the magnitude of the change that pay equity entails and risks
undermining its realization.    

The Tribunal was in a difficult position, and it understandably found that denying pay
equity Complainants any recourse whatsoever was not acceptable given that the Code
prohibits discrimination.  Yet, an analysis of the broader legislative and institutional
context reveals that the outcome of the Community Based Organizations decision is
paradoxical: it ensures formal access to pay equity, while its substantive effect is to
perpetuate the denial of justice to undervalued Saskatchewan women.  It is also worth
wondering if the maintenance of formal recourse for pay equity complaints indirectly
weakens the political pressure for substantive pay equity legislation in Saskatchewan by
creating the perception that the pay equity in Saskatchewan is already being addressed.
Thus the decision may inadvertently accommodate the provincial government’s
political apathy to date toward pay equity.  The following section considers how the
issues at play in the Community Based Organizations decision were addressed in the
Elizabeth Fry compliant, again with paradoxical results for women, CBOs, and pay
equity in Saskatchewan.

4. The Elizabeth Fry Complaint: An Overview

The Elizabeth Fry complaint was initiated with the Saskatchewan Human Rights
Commission in 2001 by the Women’s Community Training Residence (WCTR)
workers. The WCTR was operated by the Elizabeth Fry Society of Saskatchewan and
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funded by the Saskatchewan Department of Justice. There are six Community Training
Residences (CTRs) in Saskatchewan, five for men and one for women. The
Department of Justice directly operated the Men’s Community Training Residences
(MCTRs) and contracted out the WCTR work to the Elizabeth Fry Society.  The
residences offered a place for inmates to serve part of their jail sentence in the
community and to learn skills to help them re-integrate into society.  Before Elizabeth
Fry proposed the idea of a women’s CTR in the mid-1990s, there were no such
facilities for women in Saskatchewan.    

Significant inequities existed between the MCTR and the WCTR workers, although
they performed almost exactly the same work. The group of predominately male
employees working at the MCTRs received between $20.30 and $25.44 per hour,
whereas the predominately female employees at the WCTR received between $13.79
and $20.30 per hour.69 Thus, the WCTR workers earned between 59 to 68% of what
their male counterparts earned and received inferior benefits and seniority.70 While
both groups of workers were members of the Saskatchewan Government Employees
Union (SGEU), they belonged to different bargaining units.  

The parties to the Elizabeth Fry complaint agreed that the theory of discrimination
depended on finding that the Department of Justice, the sole funder of Elizabeth
Fry’s WCTR programming, was in fact the employer of the WCTR workers. The
Commission initially sided with the Complainants and had appointed the case to
Tribunal for adjudication.  However, before a hearing was held, the recent decision
of Reid v. Vancouver Police Board71 compelled the Commission to change its mind,
adopt a narrow definition of “employer”, and dismiss the complaint at the end of
August 2006.

From the perspective of the WCTR workers, the material impact of the Commission’s
dismissal was limited to preventing them from claiming back wages.  By the time the
complaint was dismissed, the WCTR employment structure was on the eve of change
and the WCTR work would no longer be administered by Elizabeth Fry.  Control of
the WCTR program was transferred from Elizabeth Fry to the Saskatchewan
government on October 1, 2006.72 After two unsuccessful years negotiating an equal
pay contract, the WCTR workers had been on strike since June 2006.73 When it
became clear that the Elizabeth Fry Society, as a non-profit organization, could not
match the wages paid by the government at men’s residences,74 the Department of
Justice decided to assume complete control of the WCTR services. The union
supported the transition as a means of achieving wage parity for the WCTR workers
and Elizabeth Fry promised to remain involved in the residences on a volunteer basis
and to ensure that a women-centered focus remained.75

5. Paradoxes: The Elizabeth Fry Complaint

The Elizabeth Fry Society of Saskatchewan had operated the WCTR program for over
10 years and the transition was a difficult process, emotionally, politically and
financially. In the words of the Caroleen Wright, Executive Director of the
organization: 
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The loss of the WCTR has been a tremendous change and at times was a
painful process. As with all great change comes great opportunity....We know
that precarious times lay ahead but we remain undaunted by the oppressive
views of the day and remain committed to our vision of a community
without the destructive response of incarceration to meet social challenges.76

Wright’s words allude to the fact that the fate of the Elizabeth Fry complaint is another
paradoxical victory. While the women workers involved achieved wage parity, the
transfer came at a significant political cost.  The absorption of the WCTR workers into
the Department of Justice meant that a woman-centered, progressive, grassroots
organization lost control over the delivery of programming to some of the province’s
most marginalized women. Further, the dismissal of the complaint significantly
narrowed the scope of the pay equity analysis. The Commission’s decision to follow
Reid signalled the effective exclusion of most of the Saskatchewan CBO sector from a
pay equity remedy.  

There is a clear resemblance between the facts in Reid and the Elizabeth Fry complaint.
In Reid, predominately female dispatchers, working for the Vancouver Police Board,
were paid less than predominately male dispatchers, directly employed by the City of
Vancouver to assist firefighters.  Clearly, the Police Board and the City had a complex
and entwined relationship.77 On one hand, the Police Board had primary control over
the collective bargaining and job classification of the female dispatchers.78 On the
other hand, the City completely funded and controlled the Police Board and
participated in setting the Board’s budget. City staff occasionally sat on the Police
Board’s bargaining committee and the City ratified the Board’s collective agreements.
In addition, the City was involved in evaluating rates of pay and administering pay and
benefits to the Police dispatchers.79 Nonetheless the Tribunal found that the Police
Board, not the City, was the police dispatchers’ employer.80 The British Columbia
Court of Appeal subsequently held that the Tribunal’s decision was reasonable.81 With
the employer having been defined narrowly, the female dominated Police Board
dispatchers were unable to use the male dominated firefighter dispatchers as a
comparator group and their pay equity claim was denied.

The Commission’s decision to dismiss the Elizabeth Fry complaint based on Reid was
an unfortunate narrowing of the definition of “employer” in Saskatchewan.  As such,
it is worth considering how the precedential weight of Reid could be reduced in favour
of a more expansive definition of “employer” in the future. First, the British Columbia
Court of Appeal decision should not be interpreted as authority for the proposition
that, in circumstances similar to Reid, the statutory interpretation of “employer”
cannot include the government.  The Court did not provide a definition of “employer”
for the purposes of pay equity. Rather, the precedential value of Reid is limited to its
status as a judicial review case: the Court of Appeal found the Tribunal’s decision to be
reasonable based on the evidence and the applicable legislation. Notably, the British
Columbia Supreme Court and Justice Donald of the Court of Appeal both found the
Tribunal’s decision unreasonable. Reid’s borderline status is further made evident by the
Tribunal’s own acknowledgement that the principles of statutory human rights
interpretation could have supported a finding that the City was the employer.82
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A second important consideration is that Reid was decided in another jurisdiction
under a different legislative scheme.  The Saskatchewan Human Rights Tribunal is not
bound by the Tribunal decisions made in other jurisdictions.  Moreover, the Reid
decision involved the interpretation of section 12 of the British Columbia Human
Rights Code,83 which uses the term “employer” in the context of what amounts to an
equal pay provision.84 Recall that the Saskatchewan Human Rights Tribunal suggested
that the Commission look to the pay equity provision of the Canadian Human Rights
Act and Equal Wage Guidelines for guidance, where the term “establishment” rather
than “employer” is used.85 Thus, it may be beneficial in the future to focus the pay
equity analysis in Saskatchewan on the identification of the “establishment” as opposed
to the “employer”.  

This point is highlighted by the recent Supreme Court of Canada decision in Canada
(Human Rights Commission) v. Canadian Airlines International Ltd.,86 known as the Air
Canada case, where a broad interpretation of the term “establishment” in section 11 of
the Canadian Human Rights Act was unanimously adopted:

all employees subject to the same “common set of personnel and
compensation policies”, “common corporate policy”, or “common personnel
and wage policy” will be in the same establishment, regardless of whether
those employees are subject to different collective agreements.87

The Court in Air Canada was concerned that an overemphasis on the terms of
collective agreements and the delineation of bargaining units would undermine the
purpose of pay equity: to remedy undervaluation based on systemic discrimination.88

In Air Canada the central legal question was whether or not two different bargaining
units employed by the same employer constituted the same establishment for the
purposes of the pay equity analysis. While the Air Canada decision is not directly
analogous to the Elizabeth Fry complaint because the identity of the employer was not
in dispute, the reasoning and conclusions given could provide a foundation for the
argument that, in certain contexts, CBO workers and government employees are
subject to a common set of policies and are thus employed in the same establishment.

While the preceding arguments may reduce the precedential weight of Reid in
Saskatchewan, it is undeniably difficult to stretch terms like “employer” and
“establishment” in order to ensure pay equity recourse for CBO workers.  For this
reason, the proxy method of comparison was introduced in Ontario.89 Several of the
Pay Equity Task Force recommendations were also designed to facilitate the broad
comparisons necessary to ensure equity for CBO workers.90 Further, the Elizabeth Fry
experience suggests that the “government is the employer” legal argument could
contribute to unintended negative side-effects.  Recall that the WCTR Elizabeth Fry
workers were forced to achieve pay equity at the expense of their organization.  This
paradox carries a significant warning.  It signals that the struggle for pay equity in the
CBO sector may encourage governments to simply (re)absorb the work done by
CBOs, thus eliminating or significantly reducing the important role of these grassroots
organizations. Worse yet, it could provoke a further reduction in the government’s
commitment to funding caring work or novel attempts to obfuscate the relationship
between the government and CBOs through further restructuring.91



In light of the difficulties and potential risks associated with the “employer argument”,
a proxy system of comparison would be the most effective and strategic pay equity tool
for CBO workers in Saskatchewan because it would allow for broad comparisons
between workplaces not necessarily governed by the same employer.  The struggle for
pay equity must emphasize that CBOs play an invaluable role in society, that CBO
workers deserve to be paid what they are worth, and that the economic gains of welfare-
state restructuring should not be premised on the undervaluation of female dominated
labour.  Pay equity for CBO workers is an important, yet tricky, issue. Clearly, in order
for pay equity legislation in Saskatchewan to effectively redress inequities, it must give
CBO workers the opportunity to be compared to suitable comparators.

III. CONCLUSION

This paper has considered pay equity issues in Saskatchewan by analyzing the
paradoxical results of two recent human rights complaints. The discussion of the
Tribunal’s Community Based Organizations decision demonstrates that an attempt to
squeeze pay equity into section 16 of the Saskatchewan Human Rights Code and the
Commission’s existing resources will do little to address the gender-based wage gap in
Saskatchewan. The analysis of the Elizabeth Fry complaint contributes to this point by
crystallizing the problem of pay inequity in the female dominated not-for-profit-sector,
which carried out contract work formerly performed by the state.  

Taken together, the Community Based Organizations decision and the Elizabeth Fry
complaint call attention to the urgent need to implement stand-alone proactive pay
equity legislation in Saskatchewan that is designed to include community based
organizations and the broader public sector.  To be effective, pay equity legislation must
address the proliferation of female dominated caring work in the not-for-profit sector.
The findings of the recent federal Pay Equity Task Force serve as an invaluable
guideline for the design of pay equity legislation in Saskatchewan.  A proactive regime
that facilitates broad comparisons is essential to remedying the systemic undervaluation
of “women’s work” and achieving pay equity.  The Saskatchewan government must take
the on-going violation of women’s fundamental rights seriously, and respond
accordingly, by ensuring that Saskatchewan workers in the female dominated sectors
are paid fairly for the value of their work.
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INTRODUCTION

Over 3.6 million Canadians have a disability (Government of Canada 2002), yet
despite this enormous potential of human capital (Furrie 2006), people with
disabilities in Canada have been systemically marginalized, denied citizenship rights,
and forced into reliance on social policy to relieve their economic insecurity (Gilson et
al. 1997; Soles 2003; Peters 2004). The Government of Canada says it is committed to
helping people with disabilities participate as fully as possible in Canadian society, but
there has been little actual advancement on this issue (Prince 2006; Government of
Canada 2006). One reason for this slow change in social policy aimed at benefiting
people with disabilities is the exclusion of the disability community from actively
participating in policy development (Prince 2004, 2006; Jongbloed 2003). This paper
examines how policy fails to meet objectives to ensure full citizenship and inclusion for
people with disabilities. It argues that due to the Canadian government’s failure to
provide sufficient social policy, despite constant promises to do so, the rights of people
with disabilities as Canadian citizens are being violated. A socio-political definition of
disability, which focuses on the environmental and social barriers faced by people with
disabilities needs to be embraced by policy-makers in order to enable full citizenship
and to build the capacity of the disability community. 

ON THE AGENDA: SOCIAL VS. MEDICAL MODEL

All disability policy provides a definition and a conception of what disability is, and
therefore effects the way governments, policy-makers, and the public, whether they
have a disability or not, think about disability (Titchkosky 2006). In Canada,
unfortunately, the focus is still on programs and policies aimed at providing people
with disabilities the opportunity to participate in society in ways that policy-makers
and governments see as satisfying and useful to society as a whole. When most
government officials speak on disability issues, they see disability as a social need that
threatens personal well-being and security and strains resources (Government of
Canada 2005). Disability policy-making is then about formulating programs and
providing services for people with disabilities in order to best “control” this problem
and minimize its consequences with methods and processes of state intervention
(Turnbull and Stowe 2001; Schalock 2004; Titchkosky 2006). Disability policy is then
guided by the “risk” of disability to able-bodied, mainstream society rather than being
developed by the disability community itself.

In order to successfully engage in and make meaningful contributions to a community,
a sense of attachment, equality of opportunity, knowledge of individual rights as
citizens, and the recognition of difference is required. This process necessarily involves
capacity building, which can be especially difficult for people with disabilities due to
many obstacles to participation and inclusion, such as physical and transportation
barriers, communication difficulties, societal attitudes and misconceptions, and
obstacles created by service providers and government bureaucracies (Soles 2003;
Gilson et al. 1997; Peters 2004). Systems such as social assistance, income supports,
education, or employment may not allow enough flexibility to meet individual needs
(Gilson et al. 1997; Soles 2002; Council of Canadians with Disabilities 2004b). People
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with disabilities in Canada tend to have lower levels of education, lower earnings and
household incomes, higher rates of unemployment, and face other economic obstacles
preventing them from developing their full consumer and human rights (Council of
Canadians with Disabilities 2004a). Any of these personal or systemic issues can
overwhelm an individual’s life and become the focal point, leaving little time or energy
to address other social issues, such as policy reform or community development (Prince
2004; Jongbloed 2003; Schalock 2004). 

After a long history of being wrongly viewed as inadequate, incapable, and vulnerable
members of society, people with disabilities are no longer interested in policies that
focus on their physical impairments, but instead look for policies to change the
conditions of life in order to overcome the way society is organized to exclude them
(Abberley 1987). This view is called the social model of disability, which frames
disability as a political creation: it proposes that barriers, prejudice, and exclusion,
created by society (purposely or inadvertently), are the ultimate factors defining who
has a disability and who does not (Mulcahly 2005). This model promotes the
Independent Living (IL) philosophy, which states that persons with disabilities have the
ability for personal development and growth, and embody the skills, determination,
and creativity to be meaningfully involved in the social, cultural, and political aspects
of society (Phillips 2003). IL is about empowering persons with disabilities to
dismantle barriers so they have choice, flexibility, and control to gain the means and
tools necessary to achieve the dignity, autonomy, equality, and solidarity associated
with human rights (Abbas 2005; Walters 2003). IL is also about the idea that people
with disabilities should be able to claim rights, exercise responsibilities, participate in
political and community life, and identify with and feel connected to the community
without question or qualification of any kind:

The Independent Living movement has a compelling vision of a Canada that
is able to tap into this incredible resource. We are working to empower
people with disabilities and to remove barriers so that responsible, self-reliant
people with disabilities can assume risks, make choices and contribute as
they wish (Abbas 2005:1).

The ultimate goal of the disability community in Canada is “nothing short of complete
inclusion with ‘full citizenship’” (Cameron and Valentine 2001: 23). People with
disabilities often experience exclusion and discrimination when they seek to access their
formal rights of citizenship, despite the formal protection of these rights in the
Canadian Charter of Rights and Freedoms (Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c.11, s.15).

Unfortunately, Canada’s disability policy agenda is still based on the medical model of
disability, which sees disability as intrinsic to the individual and focuses on the reduced
quality of life and the “obvious disadvantage” of having a disability. As a result, curing
or managing illness or disability revolves around identifying it, understanding it, and
learning to control and alter its course. Therefore, and by extension, a compassionate
or just society such as Canada will invest resources in health care and related services
in an attempt to cure disabilities medically, expand functionality, and/or improve
functioning to allow people with disabilities a more “normal” life (Rioux and Bach
1994; Barnes and Mercer 1997). 
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As such, the disability policy agenda in Canada consists of piece-meal interventions
that may appear progressive and sufficient, but, in reality, fail to adopt a human rights
and equality perspective (Government of Canada 2006). Every time the medical model
of disability is used to create policy, the disability community moves further from its
goal of full citizenship, equalization of opportunity, and empowerment. Disability
policy is missing the voice of people with disabilities.

AN INDEPENDENT VOICE: RISE OF A SOCIO-POLITICAL MOVEMENT

The philosophy of Independent Living holds that people with disabilities should have
options in and control over their own lives. This philosophy and the argument for the
rights of people with disabilities began to rise during the 1970s and resulted in the
creation of the social model of disability. According to the social model, the true
“disability” in society is a failure in the social environment, rather than in individual
functional limitations (Turnbull and Stowe 2001; Schalock 2004; Prince 2004).
Disability activists and advocates emphasize the goals of respect and equality, and aim
to destigmatize particular groups through empowerment (McDonald and Oxford
2006; Peters 2004; Soles 2002). Organizations controlled by consumers with
disabilities argue that improvement in the status of persons with disabilities requires
alteration in the external environment rather than changes in individual functioning: 

We are people with disabilities speaking out about our issues and concerns.
Our vision is a community that fosters self-determination and inclusion, and
promotes the right to create and make choices, to take risks and to
participate in the decisions that effect the well being of the community.
Inclusion is the right to participate without discrimination in the social,
economic and cultural life of society and have the right to accommodation
to ensure participation (Saskatchewan Voice of People with Disabilities
2006: 1).

The rise of the Socio-political Movement prompted the creation of disability consumer
organizations and their activity in the policy domain in Canada (McDonald and
Oxford 2006; Hutchison et al. 2004; Council of Canadians with Disabilities 1999).
The Coalition of Provincial Organizations of the Handicapped, formed in 1977, was
the first politically active national coalition of organizations that represented
consumers with disabilities. It monitored federal and provincial legislation and
emphasized that persons with disabilities should direct and supervise services provided
to them. This cross-disability coalition, now known as the Council of Canadians with
Disabilities, carries much clout at all levels of government (Brown 1977; Hutchison et
al. 2004; Council of Canadians with Disabilities 1999). As a result of their early
lobbying, 1981 was declared the International Year of Disabled Persons (UN 1993),
and is often cited as the landmark date for tracing the history of disability studies in
Canada (Government of Canada 1999). 

In recognition of the International Year, the Government of Canada appointed an all-
party Special Committee to undertake a comprehensive review of federal legislation
pertaining to persons with disabilities. Obstacles, a report by this committee, identified
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three interlocking goals of people with disabilities: to be treated with respect, to have
the right to control their fate, and to have opportunities to participate in all aspects of
Canadian social life (Government of Canada 1981). This report was unique because
the government was consulting people with disabilities about the types of policies and
programs that would help them best achieve their own goals, and followed a socio-
political model that emphasized enhancing the participation of people with disabilities
in their communities by increasing access to buildings, transportation, and
employment, thereby encouraging access to full citizenship. 

In 1982, section 15 of the Canadian Charter of Rights and Freedoms granted persons
with mental or physical disabilities the right to equality under the Constitution. In
1983, a Minister Responsible for the Status of Disabled Persons was designated and the
Office for Disability Issues was created. In 1987, the Standing Committee on Human
Rights and the Status of Disabled Persons was established. In 1991, the National
Strategy for the Integration of Persons with Disabilities, a five-year initiative mandated
with the objective to bring people with disabilities into the social and economic
mainstream of Canadian society, was introduced and centered around principles of
equal access, economic integration, and effective participation (Government of Canada
2000a, 2004a).  

In 1995, the federal government introduced the Canadian Health and Social Transfer
and unilaterally cancelled the Canada Assistance Plan and funding for health, post-
secondary education, and social services and assistance, thereby limiting its role in the
social programs and handing off more authority to provincial and territorial
governments (Finkel 2006). At that time, social policy reform proposals identified
people with disabilities as one of the most important populations for which reform
efforts needed to be undertaken. Agreements were negotiated and signed with each
provincial government, with a commitment to provide accountability reporting by fall
of 2000 (Jongbloed 2003; Prince 2006). These reports have not yet been released.

In 1996, a group of Members of Parliament and supporting research staff met with
people with disabilities from across Canada and presented a report recommending a
stronger role for the federal government in disability issues. This group, named the
Scott Task Force, made the following specific recommendations: amend the Canadian
Human Rights Act to obligate employers to accommodate employees with disabilities;
develop an access and inclusion lens with respect to federal policy and programs; and
expand tax measures to support persons with disabilities (Perrin and Associates 1999;
Government of Canada 2000b, 2000c). Based on this, federal and provincial/territorial
governments signed the In Unison Accord in 1998 to advance the full citizenship,
inclusion, and participation of Canadians with disabilities. It identified access to
disability supports as a critical building block to enable better income and employment
status for Canadians with disabilities (Government of Canada 2000a).  As of yet,
however, the Government has not established a national legislative framework to put
In Unison into action (Prince 2004).

Unfortunately, most of the groundbreaking recommendations that were given in
Obstacles, and repeated again in the National Strategy for the Integration of Persons with
Disabilities by the Scott Task Force, and in In Unison, were routinely ignored or
deprioritized as public policy (Prince 2004; Peters 2004). However, the Independent
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Living philosophy remains strong in the small number of disability organizations
determined to improve the lives of Canadians with disabilities. These organizations
navigate through a policy atmosphere that is characterized by gaps in service provision,
late referrals and inadequate follow-up programs, insufficient linkages among social
programs, and incomplete information systems (Prince 2001, 2004; Peters 2004;
Shalock 2004). 

From the perspective of the disability community (Saskatchewan Voice of People with
Disabilities 2006; Council of Canadians with Disabilities 2004b; Perrin and Associates
1999), disability policy needs to be about addressing results and focusing on reaching
potential; its creation must be about empowerment and inclusiveness, and should
assess the impact of all programs on the aspirations, capabilities, and capacities of
people with disabilities. Public policy has not yet caught up with the social, economic,
and demographic realities of disability in Canada nor has it provided the foundations
to ensure the full inclusion of Canadians with disabilities and a quality of life equal to
other Canadians. More work needs to be done to advance the economic inclusion and
social citizenship rights of people with disabilities.

NOT FULL CITIZENS:THE UNDEREMPLOYED AND THE UNEMPLOYED

According to the 2001 Participation and Activity Limitation Survey, 3.6 million
Canadians, or 12.4% of the population have a disability (Government of Canada
2002). This represents a major portion of the labour force, yet Canadians with
disabilities remain a huge untapped resource to Canada’s production potential, and are
often disproportionately dependent on Social Welfare systems compared to those
without disabilities (Furrie 2006). This is due to their physical and/or mental
incapability (or societal misconceptions of their ability) to find and maintain
opportunities to earn an income above subsistence/poverty. As a result, people with
disabilities are one of the largest economically disadvantaged groups in Canada, either
being unemployed or underemployed (Hunter and Miazdyck 2004; Elwan 1999;
Echenberg 2000), and due to this, are denied basic citizenship rights.

People with disabilities are at risk of persistent poverty, a situation that refers to the
existence of multiple barriers to participation in the workforce and where income
assistance is absolutely essential yet insufficient to effectively combat poverty (Elwan
1999). A majority of people with disabilities in Canada live in persistent poverty
because they are unable to compete in the labour market, and have to rely on social
assistance benefits for income (National Council of Welfare 2006a). Almost 60% of
working age adults with disabilities are currently unemployed or excluded from the
labour market, and are therefore over-represented in provincial welfare systems
(Council of Canadians with Disabilities 2004a; Torjman 1988; Saskatchewan Voice of
People with Disabilities 2006). 

Most provinces and territories distinguish between those who have a disability (the
“deserving” poor) and those who are able-bodied within their social assistance systems
(Finkel 2006). Most systems for people with disabilities offer social assistance programs
that tend to require less on-going policing, fewer job searches, and less contact with
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community services and/or training, and offer slightly higher benefit rates. Currently,
in Saskatchewan, a person with a disability receives only $8,893 a year in social
assistance payments—after receiving a supplementary allowance of $1,213 a year
(National Council of Welfare 2006b). Given the increased medical and equipment
costs and the barriers faced by people with disabilities, including access to labour
market participation, this supplementary allowance is often far from adequate to
empower people with disabilities to pursue their goals like any other Canadian.  

The unemployment rate for people with disabilities is almost three times that of non-
disabled people; even when people with disabilities are employed, there is a greater
tendency for them to be under-employed relative to their levels of education and
training (Saskatchewan Voice of People with Disabilities 2006). Many people with
disabilities not currently employed are capable of at least some form of work under the
right circumstances (Council of Canadians with Disabilities 2004a; Thornton and
Lunt 1997; Fawcett 1996). However, despite their ability and willingness to work,
people with disabilities experience many external barriers that prevent participation in
the labour market (Council of Canadians with Disabilities 2004a, 2004b; Soles 2003;
Torjman 1988). For example, many people with disabilities require some
accommodation in the workplace in order for them to participate (Fawcett 1996; Lee
2000), and policies are not yet in place to ensure this.

One option for people with disabilities who want to work, but are not capable of
fulfilling regular employment, is supported employment, which involves training and
employment with a job coach in a regular work environment. A job coach provides
support and training to the individual with a disability and is responsible for giving
him or her the physical or mental assistance required to get the job done. Supported
employment considers what the person with the disability can do without assistance,
and then adds the job coach to complete the job requirements. This has allowed many
previously excluded people the opportunity to work. A key component to the success
of supported employment is the flexibility to provide as much or as little support as the
client needs on an ongoing basis. With many individuals the support can be completely
or largely withdrawn so that they can eventually work independently. Others, however,
require intensive, ongoing support in some form (Thornton and Lunt 1997;
Echenberg 2000; Fawcett 1996). Exclusion and a lack of access to disability supports
perpetuate the poverty of people with disabilities. The result is isolation, increased
vulnerability, and limited opportunity for these Canadians to participate and be valued
as full citizens (Council of Canadians with Disabilities 2004a; Torjman 1988;
Thornton and Lunt 1997).

DISABILITY SUPPORTS: A NEW BEGINNING OR THE BEGINNING OF A NEW CYCLE?

People with disabilities are becoming more vocal in expressing their desire to be
involved in the delivery of social services, rather than being seen as passive recipients,
and in lobbying for social, political, and economic policies and programs that meet
their needs and desires. While not denying the reality of physical and mental
limitations that arise from impairments, they recognize that attitudinal, economic,
legal, and policy barriers are the real reasons that people with disabilities have
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difficulties participating as full members of society (Turnbull and Stowe 2001; Council
of Canadians with Disabilities 1999; Prince 2006). True inclusion can not be
accomplished within the traditional medical model, which sees disability as a threat to
well-being and a strain upon resources.

One of the most important policy reforms needed to help Canadians with disabilities
achieve full citizenship is the provision of disability supports. This should be a key
priority for Canadian governments and policy-makers. Disability supports are any
good, service, or environmental adaptation that assists people with disabilities to
overcome barriers they face in carrying out daily-living activities and being recognized
as full citizens in the social, economic, political, and cultural life of society (Council of
Canadians with Disabilities 2004b; Peters 2004; Lee 2000). The lack of these supports
results in poverty, unemployment, and exclusion from workplaces, schools, and
communities. Also, disability supports are more cost-effective for provinces by allowing
people with disabilities to work who would otherwise have to depend on social
assistance (Saskatchewan Voice of People with Disabilities 2006; Torjman 1988;
Fawcett 1996).

The underlying problem preventing this kind of useful reform is that the disability
community itself needs the capacity to frame disability policy using a language that
emphasizes empowerment, equality, and fundamental rights. Major changes are
required to move toward an inclusive and integrated set of disability policies, which
currently seems to be trapped in a circle of studies and recommendations. Fundamental
policy reform is essential for stopping the fragmentation of full citizenship and
providing a solution for including all people with disabilities (Prince 2004; Council of
Canadians with Disabilities 2006). 

CONCLUSION: CITIZENSHIP, ITS LINK TO POLICY, AND FUTURE COLLABORATIVE DIRECTIONS

The ability of people with disabilities to engage in society and achieve full citizenship
is affected by policy. In theory, adults with disabilities should be able to achieve full
citizenship at all times, but, due to a number of systemic obstacles, they cannot always
do so.  People with disabilities rely on social and economic policy to provide them with
an equal opportunity to fully engage in the community. When these policies fail or are
non-existent, this leads to a decrease in involvement in—and attachment to—the
community. This can result in decreased engagement in community life and the
exclusion of people with disabilities. Full citizenship and human rights are therefore
compromised. It is clear that people with disabilities need the support and investment
of governments and communities, which can only be realized through effective policy
implementation.

Despite commitments by federal, provincial, and territorial governments to eliminate
the seemingly endless cycle of studies and ignored recommendations, there has been
little noticeable change (Prince 2004). The majority of people with disabilities still live
below the poverty line in Canada. It is still too easy to fall between the eligibility criteria
of income support programs, and the provision of services is still not co-ordinated
effectively. Employment, social services, and education are areas that do not serve the
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needs of the disability community. A new language for discussing the needs of all
people with disabilities that emphasizes the positive, instead of focusing only on
deficits or failures, needs to be both developed and, more importantly, adhered to by
policy-makers, bringing them in-step with disability organizations and the
recommendations from their own extensive consultations.

The problem now is not a shortage of existing disability research, rather, the wrong
discourse and language are being used. There is a disconnect between theory and
praxis—between language and action—and policy must be more than window dressing
to achieve real results and to make investments in disability community capacity
building. Policy-makers need to use a social model of disability to see disability policy
as an investment in Canadian society, rather than as an expense or cost. More research
needs to be conducted using a disability lens in the area of social policy in order to
achieve full citizenship for people with disabilities. Only then can policy be framed in
a language of empowerment, equality, and inclusion (Government of Canada 2004). 
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